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| am pleased to present this comprehensive report on the Auto Industry Special Binding

Arbitration Program.

This remarkable program, established by Congress and administered by the American Arbitration
Association, demonstrates the positive potential for the use of alternative dispute resolution.

In just seven months, nearly 1,600 businesses were provided recourse to address their concerns.

At the same time, the arbitration program did not add to the burdens of the nation’s courts,

and not one dollar of direct taxpayer funds was expended.

The Association here expresses its profound and continuing thanks to Congress for its trust

in choosing the AAA to administer this seminal program.

Willie K A

William K. Slate Il
President and CEQO,
American Arbitration Association
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THE AAA,
ESTABLISHED...

in 1926, is a not-for-
profit public service
organization with

a long history of
assisting government
in the design and
implementation of
alternative dispute
resolution and
prevention programs.

CREATION OF
PROGRAM

Section 747 of
Public Law 111-

117 authorized

the creation of

this program, the
Automobile Industry
Special Binding
Arbitration Program,
which provided

a successful and
efficient forum for the
resolution of 1,575
disputes at no direct
cost to taxpayers.

EXECUTIVE SUMMARY

In December 2009, Congress passed and President Barack Obama signed legislation directing
the establishment of a legislatively tailored alternative dispute resolution (ADR) mechanism,
under the auspices of the American Arbitration Association® (AAA), to resolve disputes

related to the termination of thousands of automobile dealerships. Section 747 of Public Law
111-117 authorized the creation of this program, the Automobile Industry Special Binding
Arbitration Program, which provided a successful and efficient forum for the resolution of

1,575 disputes at no direct cost to taxpayers.

The genesis of the program lay in the economic downturn and subsequent termination

of a large number of dealerships by General Motors (GM) and Chrysler as part of their
restructuring under bankruptcy protection. Because the bankruptcy process provides

for quick and comprehensive organizational change, the terminated dealerships had no
avenue to contest their closures or seek redress. Congress considered several measures to
address the concerns of the dealerships and manufacturers, and ultimately developed an
innovative compromise, whereby the auto dealerships could appeal the manufacturers’
decisions through a process of alternative dispute resolution, including binding arbitration,

administered by the Association.

In accordance with the Congressional mandate, and drawing upon its institutional expertise,
the AAA® developed and implemented this fair, user-friendly, and efficient ADR program. In
the end, 2,789 dealerships, with no recourse prior to Congressional action, were given an
opportunity to seek reinstatement, and 1,575 of those availed themselves of that opportunity.
Over half of the disputes filed under this program were resolved through negotiation and
voluntary settlement. In just over seven months, the AAA provided a forum through which

1,575 claims were resolved without the use of appropriated or direct taxpayer funds.

Program Totals by Case Disposition

Status Final Program Total
Total Cases Filed 1,575
Withdrawn 493
Settled 803
Administratively Closed 113
Arbitral Determination 166

e Dealer 55

e  Manufacturer 111
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INCEPTION OF THE PROGRAM

Economic Decline and Bankruptcy

The economic downturn that began in 2007 had global consequences, including a serious
impact on a wide range of private industries in the United States. One key domestic industry

was hit particularly hard — auto manufacturing.

Two major U.S. auto manufacturers, Chrysler and General Motors, were especially affected.
In response to the likely widespread impact on the broader economy which the failure of a
major domestic manufacturer could precipitate, the federal government actively sought to
address the problems affecting the automotive industry. According to the Department of
Treasury’s Special Inspector General’s report on the Troubled Asset Relief Program (TARP),
through the creation of its “Auto Team,” the Department of the Treasury sought “to prevent
a significant disruption of the American automotive industry that would pose a systemic risk
to financial market stability and have a negative effect on the U.S. economy.” As a condition
of its investment of over $80 billion in both manufacturers through the Automotive Industry
Financing Program (AIFP), a component of TARP, the Treasury Department required the two
manufacturers to develop and submit restructuring plans, but it ultimately rejected those
plans, in part because the pace of downsizing the dealership networks was deemed to be not
quick enough. Having rejected the manufacturers’ proposals, the Treasury Department’s Auto
Team determined that bankruptcy was the only feasible option left to prevent insolvency and

protect the ailing economy from further disruption.

Chrysler and General Motors filed for Chapter 11 bankruptcy protection on April 30 and
June 1, 2009, respectively, in the United States Bankruptcy Court for the Southern District of
New York. As part of their efforts to downsize and reorganize under bankruptcy procedures,
both manufacturers terminated a significant number of local dealerships across the U.S. In
total, the contracts of 2,789 dealerships, 2,000 from General Motors’ network and 789 from

Chrysler’s, were terminated.

Congressional Action and Intervention

Following the termination of these franchise agreements, Congress began to explore different
proposals related to the dealership closures. Legislation was introduced, for example, that
would have restored closed dealerships and required the manufacturers to work through state
courts using applicable state laws to cancel dealership agreements, bypassing the federal
bankruptcy courts and laws. Other members of Congress argued that the federal government
should not involve itself directly in this issue. Nevertheless, leadership in both the House and
Senate became actively involved in seeking a compromise that would balance the interests of

the government, the public, manufacturers, and terminated dealerships.

After House Majority Leader Steny Hoyer mentioned his desire to find a “credible appeals
process” during a September, 2009 press conference, the AAA volunteered to assist with
its alternative dispute resolution services and expertise. Over the course of the next several
months, lawmakers from all parts of the political spectrum explored various options and

mechanisms, ultimately developing legislative provisions to authorize an impartial and

NOTED

“We want a credible
appeals process...”

— House Majority Leader
Steny Hoyer

AMERICAN ARBITRATION ASSOCIATION 7



NOTEWORTHY

This was a bipartisan
effort. Representative
LaTourette observed,
for example, that this
program would not
have been created
“...without something
good and bipartisan
happening in the
United States
Congress.”

“ We intend that this
process provide
transparency and
avoid the excessive
costs and delays
of litigation and
discovery disputes.”

— Representative
Christopher Van Hollen

binding process administered by the AAA that balanced the interests of both terminated
dealerships and the manufacturers. Eventually, Representative Hoyer in the House and
Senator Richard Durbin in the Senate drafted and guided through their respective chambers
legislation to establish a process that would “provide transparency and avoid the excessive
costs and delays of litigation and discovery disputes,” as described by Representative
Christopher Van Hollen on the House floor. Incorporated as Section 747 of H.R. 3288, the
Consolidated Appropriations Act of 2010, Congress succeeded in creating the appeals process
for which it was searching. Noteworthy, this was also a bipartisan effort. Representative
Steven C. LaTourette observed, for example, that this program would not have been created

“...without something good and bipartisan happening in the United States Congress.”

In Section 747 and the legislative history, Congress clearly articulated objectives for this
new program. The binding arbitration provision was included, according to House Judiciary

Committee Chairman John Conyers, because:

“...By providing a process for working out the relationship between automobile
manufacturers and dealerships that ensures transparency and review by a neutral
arbitrator according to an equitable and balanced standard, taking into account the
interests of all affected parties, the property and due process rights of manufacturers

and dealerships will be safeguarded.”

Congress also sought to promote ADR’s traditional emphasis on mediation and voluntary
settlement. In creating an alternative dispute resolution mechanism, which includes a final
step of binding arbitration rendered by an impartial, neutral arbitrator, Congress included
provisions intended to facilitate and encourage voluntary settlement. These goals were
ultimately successfully achieved, with over half the cases being resolved through

voluntary settlement.

8 AUTOMOBILE INDUSTRY SPECIAL BINDING ARBITRATION PROGRAM



IMPLEMENTATION BY THE AAA

Fulfilling its Public Service Mission

With President Obama'’s signing of the Consolidated Appropriations Act of 2010 on
December 16, 2009, Section 747 became law. The AAA immediately mobilized to create the
Automobile Industry Special Binding Arbitration Program. With nearly 3,000 potential parties
and a statutory seven-month timeframe for completion of all cases, the scope of this project
was potentially daunting. Senior AAA staff with expertise in case management, legal and
procedural issues, legislative affairs, and government ADR system design convened to lay

the foundation of this sui generis program crafted by Congress in partnership with the AAA.

Although the Automobile Industry Special Binding Arbitration Program incorporated a
number of innovative elements, the designation of the AAA to develop and implement it
was not unprecedented. The AAA’s extensive experience in partnering with government

to develop ADR programs, combined with its status as a not-for-profit public service
organization, place it in a singular position to design and administer such a program.
Governments know of, and rely on, the AAA's strict adherence to principles of independence,
neutrality, and integrity, as well as its technical capabilities and capacity to handle a large
volume of disputes. As a consequence, the AAA has been named in hundreds of statutes,
regulations, ordinances, and orders throughout the United States. The AAA has been
specifically written into a number federal statutes, regulations, and orders pertaining to
such governmental entities as the Centers for Medicare & Medicaid Services, the Federal
Communications Commission, the Federal Reserve System, the Department of the Interior,
and the Environmental Protection Agency. The AAA also provides its services at the state
and local levels, assisting states, counties, and municipalities to resolve tens of thousands of
disputes under government mandate. Furthermore, the AAA has a proven track record in
quickly developing and deploying the necessary staff and technological resources to provide
large-scale ADR programs, as it did in the aftermath of Hurricanes Katrina and Rita, when
the states of Louisiana and Mississippi designated the AAA to provide alternative dispute
resolution programs to resolve claims disputes. Because of the flexible nature of ADR,
government agencies working with the AAA are able to create equitable and customized
programs to allow for the speedy resolution of a wide range of disputes. See Appendix 1V for

more extensive information regarding the AAA’s government programs.

SECTION 747

On December 16,
2009, Section 747
became law. The
AAA immediately
mobilized to create
the Automobile
Industry Special
Binding Arbitration
Program.
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THE LEGISLATION

INCLUDED...

specific deadlines.
For example, from
enactment to final
decision, all claims
had to be resolved

within seven months.

NOTED

“It is in the national
interest to protect
the substantial
federal investment
in automobile
manufacturers
by assuring the
viability of such
companies through
the maintenance
of sufficiently sized

dealership networks...

—House Judiciary

Committee Chairman

John Conyers

Program Specifications

The Automobile Industry Special Binding Arbitration Program was based on specific
requirements and guidelines included in Section 747 and the pertinent legislative history.
The legislation included specific deadlines. For example, from enactment to final decision,

all claims had to be resolved within seven months.

Section 747 applied to automobile manufacturers (“covered manufacturers”), that had
received government assistance under the Emergency Economic Stabilization Act of

2008 or in which the federal government had an ownership stake—namely, Chrysler and
General Motors. Section 747 also clearly defined which terminated dealerships (“covered
dealerships”) would be eligible to participate in the program. As House Judiciary Committee
Chairman John Conyers noted on the House floor, such a remedy was necessary because

“It is in the national interest to protect the substantial federal investment in automobile
manufacturers by assuring the viability of such companies through the maintenance of
sufficiently sized dealership networks...”

GM-National Association of Minority Automobile Dealers Memorandum
of Understanding

Although Section 747 did not allow the awarding of other remedies in arbitration,
it did permit manufacturers and dealerships to reach voluntary settlement
(through mediation, negotiation, and other mechanisms) satisfactory to all
parties. For example, the National Association of Minority Automobile Dealers
(NAMAD) and General Motors signed a memorandum of understanding (MOU)
which provides for mediation and arbitration of certain issues and disputes for
dealers not seeking reinstatement.

Section 747(c) mandated that the manufacturers provide to covered dealerships, no
later than thirty days after enactment of the legislation, a written summary of the
criteria used in determining whether a covered dealership’s contract was terminated
or not renewed. Within forty days from enactment (ten days later), covered
dealerships had to decide whether to file for binding arbitration with the American
Arbitration Association. Section 747 further required that the overall arbitration
process must be completed within 180 days after enactment of the legislation. The
statute did, however, provide the arbitrator discretion to grant an extension of up to
thirty days.

10 AUTOMOBILE INDUSTRY SPECIAL BINDING ARBITRATION PROGRAM



Program Development and Rollout

Because of the program’s unprecedented nature, scope, and time constraints, the American
Arbitration Association immediately began to prepare special educational materials for the
dealers and manufacturers. Customized resources were created and made available through
the AAA’s website, including program information, simplified filing forms, and access to
substantial amounts of relevant background material. Additional information—accessible

to all parties, counsel, and neutrals—was made available through a secure section of the
Association’s website. Concurrently, the AAA began to assemble panels of highly qualified
arbitrators for each state affected by the Automobile Industry Special Binding Arbitration
Program. Drawing on its pool of over 6,000 neutrals, the AAA’s roster of arbitrators for this
program included former judges, members of the Large, Complex Case (LCC) panel, and
others with relevant expertise and knowledge to handle these important cases. As part of its
program initiation process, the AAA began extensive education efforts to ensure that all of
the elements of Section 747 were understood by parties, counsel, AAA staff, and arbitrators.
This was done by means of special, program-specific web pages, the secure website area, and
administrative webcast conferences for each state. Establishing precise rules, procedures, and
methods specific to this program early in the process was a critical element to the program’s
success because it allowed parties and counsel to understand and more effectively participate
in the program. These resources also set the tone of appropriate transparency for a program

of this nature.

With Section 747, Congress succeeded in achieving its goal — the creation of an appeals
process for the terminated dealerships. In so doing, Congress provided the equivalent of
“steps to the courthouse” that were previously unavailable and upon which a settlement
could be reached. Expedited and balanced proceedings, the availability of highly qualified
impartial decision-makers empowered to make binding and final determinations, and
specific timeframes were key elements of the ADR system. Now dealerships would have the

opportunity to have their claims addressed.

Although the program mandated by Congress was based predominantly on the AAA’s
standard Commercial Arbitration Rules and Mediation Procedures, Section 747 contained

a number of supplemental elements and criteria, including several that proved significant
to the program’s efficacy. For example, under the statute, the arbitrators were directed to
take into consideration the following specific factors: (1) the dealership’s profitability; (2)
the manufacturer’s business plan; (3) the dealership’s economic viability; (4) the dealership’s
satisfaction of performance objectives; (5) the demographic and geographic characteristics
of the dealership’s market territory; (6) the covered dealership’s performance in relation to
the manufacturer’s criteria for termination or non-renewal of franchise agreements; and (7)
the dealership’s experience. The law prohibited depositions in the proceedings and discovery
beyond documents specific to the covered dealerships and required that all proceedings—
conducted in-person, electronically, or telephonically—take place in the state where the

covered dealership was located.

BECAUSE OF THE
PROGRAM'’S
UNPRECEDENTED...

nature, scope, and time
constraints, the American
Arbitration Association
immediately began to
prepare special
educational materials

for the dealers and
manufacturers.

CONGRESS
SUCCEEDED
IN ACHIEVING
ITS GOAL

— the creation of an
appeals process for the
terminated dealerships.
In so doing, Congress
provided the equivalent
of “steps to the
courthouse” that were
previously unavailable
and upon which a
settlement could be
reached. Expedited

and balanced proceedings,
the availability of highly
qualified impartial
decision-makers
empowered to make
binding and final
determinations, and
specific timeframes were
key elements of the ADR
system created by
Section 747.
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Although the statute required that the proceedings be conducted in the state where the
dealership was located, the AAA had to determine the venues where the cases would be
heard. The AAA sought to balance the interests of both the manufacturers and dealerships
with respect to the venue selection and determination process. Mindful of these interests,
as well as the strict deadlines and its administrative capacity, the AAA chose the venues
strategically and in a manner that considered the interests of the parties, arbitrator
accessibility, and other logistical factors.

DESIGNATED HEARING VENUES

Burlington

I . Providence
Detroi Hartford

omerset
wmmbia
Orlando
ew Orleans
Houston
Miami

, @

*.w
>

MAP KEY '

@ AAA Office & Hearing Location
. Hearing Location

12 AUTOMOBILE INDUSTRY SPECIAL BINDING ARBITRATION PROGRAM



Additionally, the overall alternative dispute resolution process implemented by the AAA was
made more efficient by extensive use of the AAA’s WebFile online resources, which allows
parties and counsel to carry out a number of functions electronically, including arbitrator
selection, document filing, and final determination transmittal. The efficiencies of this
technology benefited parties, counsel, arbitrators, and case managers and were widely

utilized by parties. For example, 75% of arbitrators were selected electronically by the parties.

Responsibilities of the Arbitrators

The legislation specified that the arbitrators were to be selected by mutual consent of the
parties using the Association’s cadre of arbitrators and, if agreement could not reached, the
AAA would select an arbitrator. While some parties mutually agreed to an arbitrator after
having received a state-based list of candidates and their qualifications from the Association,
many waited and selected neutrals by means of a more limited strike-and-rank list in
accordance with the AAA’s Rules. In the end, a total of nearly 350 arbitrators were mobilized
and assigned cases under the auspices of this program. Another singular element of Section
747 was the mandate that the arbitrator weigh not only the interests of the directly affected
parties (the manufacturer and the dealer) but also the interest of the public. The statute
further required the arbitrator to include in his/her determination: (1) a description of the
covered dealership; (2) whether the franchise agreement was to be renewed, continued,

or assumed by the manufacturer; (3) the key facts used by the arbitrator in making the
decision; and (4) an explanation of how the balance of economic interests supported the
determination. According to Section 747(e), the arbitrator was unable to award either
party “compensatory, punitive, or exemplary damages,” limiting the outcome to issuing

a determination “indicating whether the franchise agreement at issue is to be renewed,
continued, assigned, or assumed” by the manufacturer. Congress further mandated that if
the arbitrator found in favor of the dealership, the covered manufacturer had to provide the
dealer “a customary and usual letter of intent to enter into a sales and service agreement”

within seven days of the decision.

Costs and Fees

When implementing this program, the AAA was particularly mindful of costs to the parties
and sought to minimize them as much as possible. Congress and the AAA created a program
that required no direct taxpayer money or Congressional appropriations because all parties
were responsible for their own expenses, and the necessary administrative costs and
arbitrator compensation were to be split equally between both parties. To provide
consistency, streamline the filing process, and limit costs, the AAA applied its fixed filing

fee for non-monetary claims to all cases under this program.

In a further effort to minimize expenses to affected parties, the AAA offered parties the option
of using its Flexible Fee Payment Schedule (FFPS), a pilot program which allowed parties the
opportunity to file for arbitration with the AAA at reduced initial fees and with potentially
lower total costs. The FFPS provides more steps in the fee schedule, allowing parties to

pay in more increments, thereby saving money if a case does not advance along the ADR

continuum, as occurred with many cases that settled in the program.

THE
EFFICIENCIES...

of this technology
benefited parties,
counsel, arbitrators,
and case managers
and were widely
utilized by parties.
For example, 75%

of arbitrators were
selected electronically
by the parties.
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OF THE 2,789
COVERED
DEALERSHIPS...

that were eligible to
appeal their closure
under the standards
set forth by Congress,
over half of them
(1,575) elected

to file for binding
arbitration

Perhaps due to the accessible and relatively streamlined nature of the program, a notable
proportion of parties chose to represent themselves. Of the 1,575 initial case filings, 18%
of dealerships were self-represented while 82% were represented by attorneys. To facilitate
hearings and reduce total costs of final resolution of cases, where a party owned multiple
dealerships represented by the same counsel, the AAA scheduled consecutive final hearings,
and combined correspondence and preliminary orders (for example, related to scheduling)
to encompass all of those cases. This allowed for greater efficiency for counsel, witnesses,

and the parties.

Flexible Fee Payment Schedule Encouraged

In June 2009, the AAA launched a one-year pilot program to potentially reduce
the costs of alternative dispute resolution. The Flexible Fee Payment Schedule
pilot initiative was designed to alleviate some of the immediate financial strain
of resolving a dispute, in part through a “pay as you go” fee schedule. With the
FFPS there are three stages at which parties make payments to advance the case
through to final arbitration. In implementing the Auto Program, the AAA decided
to allow the application of FFPS and encouraged parties to exercise the option.

In June 2010, the AAA ended the pilot period and implemented the FFPS as a
regular, permanent fee payment option.

Program Execution

Having prepared to meet the mandates of Congress with the technological and human
resources and infrastructure to carry out the Automobile Industry Special Binding Arbitration
Program, the Association launched the program. To facilitate and expedite the filing of cases,
the AAA created abridged forms customized for the program and accepted claims through

email, fax, delivery, and regular mail.

Of the 2,789 covered dealerships that were eligible to appeal their closure under the
standards set forth by Congress, over half of them (1,575) elected to file for binding
arbitration (1,180 from GM's dealership network and 395 from Chrysler’s). Although these
dealerships were spread across 48 states, some of the states most affected by dealership
closings saw the largest number of case filings: Ohio, Illinois, and Pennsylvania each had

over one hundred filings.
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Consistent with the statute and legislative history clearly encouraging settlement and
voluntary resolutions by giving voluntary agreements the full force of a legally binding
agreement, the AAA sought to facilitate such settlements prior to the final, binding arbitration
phase. The benefit of such resolution is clear: With voluntary settlements, time and money
are saved. Moreover, with settlement, parties frequently are more satisfied with the result as
they create their own solution. In fact, once the Auto Program was launched, a significant
number of dealerships and their respective manufacturers began to enter into settlement
negotiations and agreements. In total, over half (803) of all cases filed under the program
were settled mutually and voluntarily early in the ADR process, rather than going through

full arbitration proceedings.

FINAL CASE DISPOSITIONS

/ 7.2%

3.5%
/ /

. 802 Settlements

I:l 493 Withdrawn
. 113 Administratively Closed
B 165 Amitrated
7%
- 111 Determination For
Manufacturer

|:| 55 Determination
For Dealer

THE CREATION
OF A
MECHANISM

for appeal through
binding arbitration
for these disputes
facilitated a
meaningful dialogue
between dealerships
and manufacturers
that would not have
occurred otherwise
and which resulted
in a remarkable
number of voluntary
settlements.

At one point in the Auto Program, a large number of hearings were scheduled over a limited
number days, including weekends and holidays. It is important to note that although cases
that settled did not go through the full ADR process to arbitration, the availability of the
binding final arbitration element and the prompt forward momentum of the process enabled
and encouraged settlement.

In short, the creation of a mechanism for appeal through binding arbitration for these
disputes facilitated a meaningful dialogue between dealerships and manufacturers that
would not have occurred otherwise and which resulted in a significant number of voluntary
settlements.

Throughout this process, a number of dealerships also chose to withdraw their cases.
Ultimately, 494 dealerships unilaterally decided to withdraw from the arbitration process.
Because parties are not required to inform the AAA of their reasons for withdrawing a case,

the Association is unable to provide data or analyze withdrawals in any detail. Anecdotal
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information indicated that some decided they no longer wanted to seek reinstatement,

some became concerned about the strength of their cases and arguments, and others had
moved on to other business ventures. One-hundred thirteen other cases were administratively
closed or dismissed for a variety of reasons, including failure to meet deadlines, comply with
program or statutory requirements, or pay necessary fees. Other reasons for cases being
administratively closed included three in which the filing party was determined by the
arbitrator not to be a dealership, and one case in which the arbitrator determined that the

filing party was not the owner of a dealership.

Ultimately, 166 cases — those that were not settled voluntarily by the parties, withdrawn,
or closed/dismissed — went through the full arbitration process to a binding decision by

the arbitrator.

In the interest of efficiency and transparency for the parties, the AAA developed a
comprehensive model Preliminary Hearing Order, which provided a roadmap for the
arbitration process and hearings, aligned with the statutory timeframes, for reference by

the arbitrator, counsel, and parties. Another widely utilized mechanism that enhanced the
efficiency of the process was the pre-hearing briefing process, which was utilized in nearly

all cases. After the arbitrator was either chosen or appointed, the American Arbitration
Association scheduled preliminary conference calls with parties and the arbitrator in order

to set the schedule for the duration of the case and to enhance organization of the parties.
While parties and arbitrators were free to adopt their own case structuring plans, most chose
to adopt the roadmap for future proceedings developed by the AAA. Hearings were then
scheduled accordingly, and documents were forwarded to the arbitrators with exchange
between the parties. Arbitrators also resolved a number of on-going case-related issues, such
as discovery disputes, witness testimony matters, and burden of proof issues. Throughout the
process, many parties elected to place their cases on hold while they conducted independent
negotiations and conversations regarding possible settlement agreements, which as the final

results indicate, were often successful.

For those cases that went through the full ADR process to final, binding arbitration, hearings
were held, typically lasting one to four days. Both parties were given appropriate time to
present their case before the arbitrator. Parties were also generally permitted to submit
post-hearing briefs. Arbitrators were required by Section 747 to issue their decisions within
seven days after the close of the hearing, the first ones being rendered in mid-April, just four

months after Congress authorized the creation of the program.

Of the 166 cases that were resolved by binding arbitral decision, the arbitrators found in favor
of the dealerships in 55 cases (34% of determinations) and in favor of the manufacturers

in 111 cases (66% of determinations). A number of factors may have contributed to these
figures, including the parties’ approaches to settlement decisions. See Appendix Il for further

information on case outcomes.

ARBITRATORS
WERE REQUIRED

by Section 747 to
issue their decisions
within seven days after
the close of the case,
the first ones being
rendered in mid-April,
just four months after
Congress authorized
the creation of the
Program.

THE AAA
DEVELOPED...

a comprehensive
model Preliminary
Hearing Order, which
provided a roadmap
for the arbitration
process and hearings,
aligned with the
statutory timeframes.
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BY
JULY 23, 2010,

only seven months
after the President
signed the legislation,
all 1,575 cases

were successfully
completed.

IN THE END,

2,789 dealerships,
with no recourse prior
to Congressional
action, were given an
opportunity to seek
reinstatement, and
1,575 of those availed
themselves of that
opportunity.

The Association is unable to quantify exactly how many dealerships were reinstated as a
result of all phases of the program. While the AAA does have access to the arbitral decisions,
it did not have authority to require parties to disclose the details of any settlements. A
comprehensive look at the results of settlements, withdrawals, and arbitral awards would

be necessary to give an accurate picture of final overall outcomes.

By July 23, 2010, only seven months after the President signed the legislation, all 1,575 cases
filed under this program were successfully completed. The AAA, its arbitrators, and the parties
met the statutory deadline, providing a forum for resolution of these disputes through a

program that required no appropriated funds.

Throughout the development and implementation of the program, the AAA’s senior staff also
worked with and briefed Congressional leadership, other members of the House and Senate,
and committee staff on the status of the program, issues, and other matters, to maximize

compliance with Congressional intent and to keep Congress informed.
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EVALUATION AND CONCLUSIONS

Program Evaluation

Although the American Arbitration Association has extensive experience administering
programs on behalf of government agencies, the Automobile Industry Special Binding
Arbitration Program was singular in its nature, scope, and time constraints. The AAA was able
to prepare for, process, and administer 1,575 cases within seven months, while adhering

to the direction and will of Congress. The AAA created an easily-accessible and clear-cut
program for the efficient, transparent, and fair resolution of disputes through binding
arbitration, a mechanism through which dealerships were offered an avenue to appeal the
manufacturers’ decisions and were given an opportunity to be heard in an independent

and impartial venue. In the end, 2,789 dealerships, with no recourse prior to Congressional
action, were given an opportunity to seek reinstatement, and 1,575 of those availed
themselves of that opportunity. Because of the precise mandates Congress included in
Section 747, the legislative history, and the AAA's preparation and execution of the program,
there were many expressions of satisfaction with both the structure and implementation of

the program by the parties involved, despite the contentious nature of these disputes.

In addition, the program required no direct taxpayer funds or appropriations. Parties split
the relatively low administrative costs and arbitrator compensation, and each paid for their

respective expenses, as directed by Section 747.

The dispute resolution process was also fast. Many cases were resolved in the early phases

of the program because a forum was available and settlements were encouraged. Those that
went through the full arbitration process were resolved within the time limits set forth by
Congress. After enactment, the AAA had 180 days and a discretionary thirty-day extension
to resolve the 1,575 cases filed under the program.

By establishing tailored, expeditious, yet fair rules in a special ADR process, Congress was able
to ensure that these matters would be addressed and resolved without subjecting parties to

all the costs, complexities, and potential for appeals of traditional litigation.

Although a process in which one party prevails and another does not (such as final binding
arbitration) generally results in disappointment by one party, even some parties that did not
prevail in this program expressed appreciation for the opportunity to have their case heard
in a neutral and fair venue. At the conclusion of the program, the American Arbitration

Association solicited feedback through a survey from parties involved in the program.

According to AAA customer survey responses, overall party satisfaction with the process
was very positive. Over two-thirds (67%) of the parties responding to the survey were
likely, very likely, or extremely likely to recommend the AAA for arbitration in the future. It
is worth noting that the survey sampling included parties with all case resolution outcomes
(settlement, arbitral determination, withdrawn, etc.). Survey respondents rated the overall

case management of the program a 3.76 (on a scale of 1 to 5).

NOTED

“| believe all parties
will agree that we
[the arbitrators and
AAA] completed
our Congressional
mandate to give fair,
expeditious, and
economical hearings
on extremely
complicated issues.
Some parties may
have not liked the
result, but no one
faulted the process.”

— One of the Program’s
arbitrators, a former
Ohio state judge
of over 30 years.

According to AAA
customer survey
responses, overall
party satisfaction with
the process was very
positive. Over two-
thirds (67%) of the
parties responding
to the survey were
likely, very likely, or
extremely likely to
recommend the
AAA for arbitration
in the future.
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LIKELIHOOD OF RECOMMENDING AAA FOR ARBITRATION IN THE FUTURE

. Very Likely

. Extremely Likely
|:| Likely

- Not Too Likely
. Not Likely at All

THIS PROGRAM Lessons Learned

highlights the Standard commercial arbitration has well-established practices and legal foundations, but
flexibility ADR can an entirely new and innovative program such as this one required ongoing monitoring,
provide in developing evaluation, analysis, and response throughout development and implementation. To the

a mechanism for fast, extent it was able to do so within the legislative framework mandated by Congress, the
efficient, and effective AAA continually sought to make improvements and refinements to ensure the efficacy and
dispute resolution. efficiency of the program. The lessons learned from this program, which could be applicable

to future government programs, include:

B The Congressional articulation of specific legal standards created a coherent and fair
process outside of litigation. Having specific statutory guidelines enabled the AAA,
arbitrators, and the parties to have a clear mandate and direction, in addition to

ensuring an equitable process.

B Mandating a relatively short time frame ensured fast resolutions. Additionally, the time
constraints provided the parties with an incentive to negotiate and, in many cases, resolve
their disputes through voluntary settlement. In large measure, a significant portion, of
the cases, over half, were resolved through settlements, a primary goal of Congress
and the AAA.

B Requiring manufacturers, as a preliminary step, to provide information upon which
termination decisions had been based provided dealerships with useful data and criteria,
and may have allowed dealerships to make better-informed decisions on whether they
wanted to appeal by participating in the program.
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A Model for Future Program Development

Because of its cost-effectiveness, efficiency, and fairness, the AAA’s Automobile Industry
Special Binding Arbitration Program may serve as a model for other government programs.
Although the AAA already had significant experience working with government in resolving
tens of thousands of disputes, the Automobile Industry Special Binding Arbitration Program
incorporated some original elements potentially adaptable to other areas, disputes, and
administrative backlogs. While future programs may not require similar timeframes,
parameters, or procedural limitations, this program highlights the flexibility ADR can provide

in developing a mechanism for fast, efficient, and effective dispute resolution.

For the purpose of developing similar programs in the future, the Association has evaluated
various elements of the Automobile Industry Special Binding Arbitration Program, including
those that facilitated the program and those that may have impeded it. In designing ADR

systems under statutory or regulatory authority in the future, the inclusion of the following

should be considered:

B Authority to appoint interim arbitrators to issue rulings in the early stages of the program,

as issues arise.

B Clear guidance regarding the privacy and confidentiality of the proceedings, filings,

hearings, and arbitral determinations.

B Possible inclusion of an internal procedural mechanism, such as through a special three-
arbitrator panel, where issues such as discovery could be addressed and resolved.

B Unequivocal administrative authority of the administering organization (AAA) to ensure

timeliness and balance.
B Requiring parties to report outcomes of settlements.
The AAA stands ready to continue working with legislators, regulators, and policy makers to

apply the benefits of ADR to issues facing government at the federal, state, and local levels as

an extension of its public service mission.

AMERICAN ARBITRATION ASSOCIATION 21



APPENDIX |
TIMELINE AND KEY DATES

2009

April 30 Chrysler files for bankruptcy protection.

May 14 Chrysler indicates it wants to eliminate 789 of its 3,200 dealerships in a motion filed with the U.S.
Bankruptcy Court in New York.

May 15 As it heads toward bankruptcy protection, GM notifies 1,100 of its 6,150 dealers that it will not renew
their franchises in the fall of 2010.

June 1 GM enters bankruptcy protection.

June 9 Chrysler exits bankruptcy protection.

July 10 GM exits bankruptcy protection.

December 3 GM and Chrysler announce they will reconsider dealership closures as part of an effort to stave

off federal legislation requiring them to keep dealerships.

December 10 A binding arbitration appeal process, administered by the AAA, available to the 2,789 GM and

Chrysler dealers designated for closure, is included as part of a $1.1 trillion spending bill.

December 16 President Obama signs a spending bill, the Consolidated Appropriations Act of 2010, which becomes
Public Law 111-117.

2010

January 25 Statutory deadline for filing — 1,575 GM and Chrysler dealers file for binding arbitration to appeal
their closures.

Late February Arbitrators appointed, settlement/mediation continue to be encouraged through AAA program,
preliminary hearings/conferences begin.

March 5 GM announces it will reinstate 661 dealers with pending arbitration cases.

March 26 Chrysler announces it will reinstate 80 dealers with pending arbitration cases.

June 14 Original statutory deadline for hearings to end. A number of hearings are extended for another month,
pursuant to authority granted in the federal statute.

July 14 Extended arbitration hearings are scheduled to end.

July 23 Final due date for arbitrator determinations (7 business days).

Adapted from the Associated Press and other sources.
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APPENDIX 1I

ADDITIONAL STATISTICAL DATA

End-Of-Month And Final Program Totals By Case Disposition

Final
Status January | February March April May June July Program

Totals
Withdrawn 2 40 179 163 67 29 14 493
Settled 1 66 254 263 163 55 803
Administratively Closed 2 45 6 35 25 113
Arbitral Determination 1 30 81 54 166
e Dealer 9 24 22 55
e Manufacturer 1 21 57 32 111
Monthly Closure Total 2 141 247 463 366 308 148 1,575
Cumulative Closed 2 43 290 753 1,119 1,427 1,575 1,575

Total Active Cases 1,573 1,532 1,285 822 456 148 0 0
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APPENDIX Il (CONTINUED)
ADDITIONAL STATISTICAL DATA

Final Case Numbers By State

Cases Closed, Determinations | Determinations
State Tot;:leC;ses Witchadsswn Cases Settled Dismissed For For
or Other Dealership Manufacturer

Alabama 27 6 17 1 1
Alaska 0 0 0 0 0 0
Arizona 8 2 1 0 0
Arkansas 19 5 8 1 1 4
California 68 29 27 2 4 6
Colorado 26 9 11 1 2 3
Connecticut 16 8 5 0 0 3
Delaware 3 0 1 0 0
District of Columbia 0 0 0 0 0
Florida 48 18 18 5 3 4
Georgia 31 4 24 3 0 0
Hawaii 0 0 0 0 0 0
Idaho 5 2 0 1 0
lllinois 111 29 61 7 4 10
Indiana 44 22 16 1 0 5
lowa 53 9 36 4 0 4
Kansas 36 4 30 2 0 0
Kentucky 30 14 13 2 1 0
Louisiana 19 1 16 0 1 1
Maine 12 7 3 0 0 2
Maryland 23 14 3 1 0 5
Massachusetts 30 5 14 6 1 4
Michigan 79 17 43 8 7 4
Minnesota 36 6 28 0 2 0
Mississippi 11 2 9 0 0 0
Missouri 45 15 21 4 3 2
Montana 16 3 10 2 1 0
Nebraska 23 9 14 0 0 0
Nevada 7 0 6 0 1 0
New Hampshire 14 4 6 2 0 2
New Jersey 40 10 19 3 3 5
New Mexico 10 2 7 0 1 0
New York 58 23 21 9 2 3
North Carolina 49 21 25 3 0 0
North Dakota 4 0 3 1 0 0
Ohio 113 54 39 8 3 9
Oklahoma 27 9 16 2 0 0
Oregon 24 6 17 1 0 0
Pennsylvania 101 31 45 19 0 6
Rhode Island 3 2 1 0 0 0
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APPENDIX Il (CONTINUED)
ADDITIONAL STATISTICAL DATA

Final Case Numbers By State Continued

Cases Closed, Determinations | Determinations
State Totla::lgjses Wiﬁ\?ri:wn Cases Settled Dismissed For For
or Other Dealership Manufacturer

South Carolina 21 11 2 1
South Dakota 14 10 0 0
Tennessee 30 20 1 1 2
Texas 69 16 38 2 3 10
Utah 24 1 19 0 1 3
Vermont 5 2 2 0 0 1
Virginia 32 15 13 1 1 2
Washington 30 11 14 2 0 3
West Virginia 23 10 5 4 1 3
Wisconsin 51 18 25 0 5 3
Wyoming 7 2 4 0 1 0
TOTALS 1575 494 802 113 55 111
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APPENDIX Il (CONTINUED)

ADDITIONAL STATISTICAL DATA

Final Case Numbers By Initial Filings

Cases Closed,

Determinations

Determinations

State Total Cases Filed Witchiisre:wn Cases Settled Dismissed For . For
or Other Dealership Manufacturer

Ohio 113 54 39 8 3 9
lllinois 111 29 61 7 4 10
Pennsylvania 101 31 45 19 0 6
Michigan 79 17 43 8 7 4
Texas 69 16 38 2 3 10
California 68 29 27 2 4 6
New York 58 23 21 9 2 3
lowa 53 9 36 4 0 4
Wisconsin 51 18 25 0 5 3
North Carolina 49 21 25 3 0 0
Florida 48 18 18 5 3 4
Missouri 45 15 21 4 3 2
Indiana 44 22 16 1 0 5
New Jersey 40 10 19 3 3 5
Kansas 36 4 30 2 0 0
Minnesota 36 6 28 0 2 0
Virginia 32 15 13 1 1 2
Georgia 31 4 24 3 0 0
Kentucky 30 14 13 2 1 0
Massachusetts 30 5 14 6 1 4
Tennessee 30 6 20 1 1 2
Washington 30 11 14 2 0 3
Alabama 27 6 17 2 1 1
Oklahoma 27 9 16 2 0 0
Colorado 26 9 11 1 2 3
Oregon 24 6 17 1 0 0
Utah 24 1 19 0 1 3
Maryland 23 14 3 1 0 5
Nebraska 23 9 14 0 0 0
West Virginia 23 10 5 4 1 3
South Carolina 21 7 11 2 0 1
Arkansas 19 5 8 1 1 4
Louisiana 19 1 16 0 1 1
Connecticut 16 8 5 0 0 3
Montana 16 3 10 2 1 0
New Hampshire 14 4 6 2 0 2
South Dakota 14 4 10 0 0 0
Maine 12 7 3 0 0 2
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APPENDIX Il (CONTINUED)

ADDITIONAL STATISTICAL DATA

Final Case Numbers By Initial Filings Continued

Cases Closed,

Determinations

Determinations

State Total Cases Filed Witchijsre:wn Cases Settled Dismissed For For
or Other Dealership Manufacturer

Mississippi 11 2 9 0 0 0
New Mexico 10 2 7 0 1 0
Arizona 8 2 5 1 0 0
Nevada 7 0 6 0 1 0
Wyoming 7 2 4 0 1 0
Idaho 5 2 2 0 1 0
Vermont 5 2 2 0 0 1
North Dakota 4 0 3 1 0 0
Delaware 3 0 2 1 0 0
Rhode Island 3 2 1 0 0 0
Alaska 0 0 0 0 0 0
District of 0 0 0 0 0 0
Columbia

Hawaii 0 0 0 0 0 0
TOTALS 1575 494 802 113 55 111
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APPENDIX I1I: SECTION 747 AND LEGISLATIVE HISTORY
BILL PASSED BY US HOUSE OF REPRESENTATIVES AND THE US SENATE

AUTHENTICATED
US. GOVERNMENT
INFORMATION

GPO,

H.R.3288

One Aundred Elebenth Congress
of the
Nnited States of America

AT THE FIRST SESSION

Begun and held at the City of Washington on Tuesday,
the sixth day of January, two thousand and nine

An At

Making appropriations for the Departments of Transportation, and Housing and
Urban Development, and related agencies for the fiscal year ending September
30, 2010, and for other purposes.

Be it enacted by the Senale and House of Representalives of
the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Consolidated Appropriations
Act, 20107,

SEC. 2. TABLE OF CONTENTS.
The table of contents of this Act is as follows:

Sec. 1. Short title.

Sec. 2. Table of contents.

Sec. 3. References.

Sec. 4. Statement of appropriations.

DIVISION A—TRANSPORTATION, HOUSING AND URBAN DEVELOPMENT,
AND RELATED AGENCIES APPROPRIATIONS ACT, 2010

Title I—Department of Transportation

Title II—Department of Housing and Urban Development
Title III—Related agencies

Title IV—General provisions—This Act

DIVISION B—COMMERCE, JUSTICE, SCIENCE, AND RELATED AGENCIES
APPROPRIATIONS ACT, 2010

Title I—Department of Commerce
Title II—Department of Justice
Title III—Science

Title IV—Related agencies

Title V—General provisions

DIVISION C—FINANCIAL SERVICES AND GENERAL GOVERNMENT
APPROPRIATIONS ACT, 2010

Title I—Department of the Treasury

Title II—Executive Office of the President and funds appropriated to the Presi-
dent

Title III—The judiciary

Title IV—District of Columbia

Title V—Independent agencies

Title VI—General provisions—This Act

Title VII—General provisions—Government-wide

Title VIII—General provisions—District of Columbia

DIVISION D—DEPARTMENTS OF LABOR, HEALTH AND HUMAN SERVICES,
AND EDUCATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2010
Title I—Department of Labor
Title II—Department of Health and Human Services

Title III—Department of Education
Title IV—Related agencies
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APPENDIX Ill: SECTION 747 AND LEGISLATIVE HISTORY (CONTINUED)
EXCERPT FROM THE BILL — TEXT PERTAINING TO AAA ARBITRATION (H. R. 3288—186)
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APPENDIX Ill: SECTION 747 AND LEGISLATIVE HISTORY (CONTINUED)
EXCERPT FROM THE BILL — TEXT PERTAINING TO AAA ARBITRATION (H. R. 3288—186)
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APPENDIX Ill: SECTION 747 AND LEGISLATIVE HISTORY (CONTINUED)
EXCERPT FROM THE BILL — TEXT PERTAINING TO AAA ARBITRATION (H. R. 3288—186)
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APPENDIX Ill: SECTION 747 AND LEGISLATIVE HISTORY (CONTINUED)
US HOUSE OF REPRESENTATIVES FLOOR DEBATE ON SECTION 747 (H14475-H14479)
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APPENDIX Ill: SECTION 747 AND LEGISLATIVE HISTORY (CONTINUED)
US HOUSE OF REPRESENTATIVES FLOOR DEBATE ON SECTION 747 (H14475-H14479)
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APPENDIX Ill: SECTION 747 AND LEGISLATIVE HISTORY (CONTINUED)
US HOUSE OF REPRESENTATIVES FLOOR DEBATE ON SECTION 747 (H14475-H14479)
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APPENDIX Ill: SECTION 747 AND LEGISLATIVE HISTORY (CONTINUED)
US HOUSE OF REPRESENTATIVES FLOOR DEBATE ON SECTION 747 (H14475-H14479)
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APPENDIX Ill: SECTION 747 AND LEGISLATIVE HISTORY (CONTINUED)
US HOUSE OF REPRESENTATIVES FLOOR DEBATE ON SECTION 747 (H14475-H14479)
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APPENDIX Ill: SECTION 747 AND LEGISLATIVE HISTORY (CONTINUED)
US SENATE FLOOR DEBATE ON SECTION 747 ($13130-S13131)
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APPENDIX IlI: SECTION 747 AND LEGISLATIVE HISTORY (CONTINUED)
US SENATE FLOOR DEBATE ON SECTION 747 (S13130-S13131)
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APPENDIX IV
THE AAA: A HISTORY OF WORKING WITH GOVERNMENT

As the nation’s leading authority on the use of alternative dispute resolution (ADR), the AAA has a number of roles. Because of its
capabilities, coupled with the its strong history of neutrality, independence, and integrity, the AAA has often been of service to
local, state, and federal governments. The Association has assisted Congress and a number of federal, state, and local departments
and agencies with advice, information, and alternative dispute resolution services. Recognizing the AAA’s independence, neutrality
and its status as a public service organization, a number of federal statutes, regulations, and orders delegate specific functions to

the Association. lllustrative examples include:

Centers for Medicare & Medicaid Service (CMS)

The AAA worked with the federal Centers for Medicare & Medicaid Services (CMS) and representatives of the states of
Connecticut, Massachusetts, and New York with the design and implementation of a specialized arbitration mechanism to
resolve disputes between CMS and the states related to healthcare reimbursement. This demonstration project is underway

and cases will be decided by an expert panel of neutrals under the AAA Medicare Demonstration Project Rules.

Authority: 42 U.S5.C. §1395(b)1

Federal Communications Commission (FCC)

The AAA was designated by the FCC to resolve certain disputes arising from a major media merger (the purchase by News
Corporation of a controlling interest in Hughes Electronics Corporation, which owns the direct satellite broadcaster DirecTV).
In the Order approving the merger, the FCC required the arbitration of certain disputes that could arise over a six-year period
under the AAA’s expedited Commercial Rules, with some modifications. The AAA assembled a panel, in coordination with
the FCC, of highly qualified neutrals with experience in media programming contract dispute resolution and knowledge of

retransmission consent disputes and regional sports network programming contract disputes.

Authority: Federal Communications Commission Memorandum Opinion and Order FCC 03-330 (MB Docket No. 03-124)

Federal Reserve System

Since 1970, the AAA has been the designated provider to the Federal Reserve System’s Labor Relations Panel of several services,

including providing neutrals to serve as investigators and hearing officers.

Authority: 12 CFR 269(b)

Department of the Interior

Disputes between the Department of Interior and private land owners arising from land valuation claims are to be resolved

by arbitrators provided by the AAA and in accordance with AAA rules.

Authority: 43 U.S.C. §1716(d)(2)
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APPENDIX IV (CONTINUED)
THE AAA: A HISTORY OF WORKING WITH GOVERNMENT

Environmental Protection Agency

Since 1978, the AAA, through a regulation issued by the Federal Mediation and Conciliation Service, provides arbitration

services to resolve disputes among pesticide producers.

Authority: 29 CFR 1440.1

Disaster Recovery Claims / Hurricanes Katrina and Rita

The AAA was selected by the state governments of Louisiana and Mississippi to provide ADR to assist in quickly, fairly,
and efficiently resolving claims disputes arising from these major natural disasters. Previously, the AAA has worked with

Florida to assist with large-scale post-disaster claims disputes.

Authority: State Regulatory Authority

U.S. Olympic Committee (USOC)

The AAA is designated to resolve disputes arising from USOC decisions. Also, to be recognized by the USOC, amateur sports
organizations must require the use of arbitration under the American Arbitration Association. The Association also provides

specialized arbitrators to resolve disputes arising at the various Olympic events throughout the world.

Authority: 36 U.S.C. §391(b)(3)
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APPENDIX V
ABOUT THE AAA

The American Arbitration Association, founded in 1926, is an independent, non-partisan, not-for-profit public service organization
that provides alternative dispute resolution services throughout the United States and internationally. The cornerstones of the
Association’s mission are independence, neutrality, and integrity. As the nation’s foremost authority on the use of alternative
dispute resolution (ADR), the AAA continues to take a leading role in the development of ethical and fairness standards, provides
expertise in program development and ADR system design, and provides guidance on public policy related to the use of ADR.

The AAA is not an industry trade association.

The AAA has over 6,000 trained and qualified neutral arbitrators and mediators, and provides professional, independent case
administration and state-of-the-art technology. It also provides impartial and independent administration and oversight of
nongovernmental elections. With offices throughout the United States, several international offices, and cooperative agreements
in 43 countries, the AAA is the leading organization in domestic and international ADR.

Contact

For additional information on the AAA and its government services contact:

Richard W. Naimark, OR S. Pierre Paret,
Senior Vice President Vice President for Government Relations
212.716.3931 202.223.4263
AAA OFFICES
Seattle
Mirfﬁ@éapolis New York %Boston
id
San Francisco @ Detroit | rovience
@ Chicago Philadelphia '~ Somerset
@ @Cincinnati District of Columbia
®
Fresno gl St. Louis
@ Charlotte
Los Angeles
San Diego Phoe% ®Atlanta
Dallas
@ ®New Orleans @ Orlando
Houston @ Ft. Lauderdale
@ Miami
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NOTES
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